
Extract from Hansard 
[COUNCIL - Wednesday, 3 December 2003] 

 p13991a-13994a 
Hon Alan Cadby; Hon Ken Travers; Hon Robin Chapple; Chairman; Hon Paddy Embry; Hon Murray Criddle 

 [1] 

PORTS AND MARINE LEGISLATION AMENDMENT BILL 2003 
Committee 

The Deputy Chairman of Committees (Hon Kate Doust) in the Chair; Hon Ken Travers (Parliamentary 
Secretary) in charge of the Bill.   

Clauses 1 to 3 put and passed.   

Clause 4:  Section 25 amended and saving -  
Hon ALAN CADBY:  This clause shifts the responsibility of maintenance to the port authorities.  Is the 
parliamentary secretary aware of current maintenance costs?   

Hon KEN TRAVERS:  No, I do not have those details.  This clause seeks to retain the recreation navigational 
aids as the responsibility of the State Government, rather than requiring the port authorities to manage them.  
The port authorities will be required to manage the navigational aids that relate to vessels using the port.  They 
do not believe that they should maintain navigational aids that are for recreational users.  This clause will return 
the responsibility of navigational aids to the State.  However, I do not have those figures.   

Clause put and passed.   

Clauses 5 and 6 put and passed.   

Clause 7:  Part 7 Divisions 6 and 7 inserted -  
Hon ALAN CADBY:  I want further clarification of the definition of an “authorised officer”.  Proposed section 
114A states that “an authorised officer may at any time enter a vessel”, and proposed subsection (2) provides that 
an authorised officer means -  

(a) a police officer; or 

(b) a member of staff of the port authority, or another person, authorised by the port authority for 
the purpose of this section.   

I do not have a problem with a “police officer” or “a member of staff of the port authority”.  However, I have a 
problem with “another person”.  Who is that person likely to be, and what will be the nature of his or her 
qualifications or experience?   
Hon KEN TRAVERS:  The term “another person” refers to the possible use of marine safety or other experts by 
port authorities to examine vessels for compliance with the Act, or other matters such as the unlawful discharge 
of ballast water in port and various safety requirements.  Such people will need to be specifically authorised by 
port authorities.  Basically, this proposed section will allow port authorities to bring in experts from outside their 
own staff to deal with specific issues.  The port authorities will have to specifically authorise such people.  They 
are examples of the types of skills -  
Hon Alan Cadby:  So it is particular expertise for a particular task.   

Hon KEN TRAVERS:  Yes.  The proposed subsection will be used when port authorities do not have those 
people on their staff.   
Hon ROBIN CHAPPLE:  I accept the parliamentary secretary’s position on this issue.  However, what will stop 
an unqualified person from being delegated responsibility for the tasks that are set out in this part of the Bill?  It 
comes down to the key issue that anyone could be an authorised officer.  We need clarification of who such 
people may be.   

Hon KEN TRAVERS:  The point of this clause is to allow the port authorities to bring in experts.  Port 
authorities will not benefit from bringing in someone to give advice and make recommendations if they are not 
suitably qualified.  In fact, in the same way a member of staff or a police officer may not be suitably qualified to 
deal with the type of issues with which we are dealing.  This proposed section is about the ability to bring in 
people who are suitably qualified.  I cannot understand why the members are proposing that scenario.  If 
flexibility exists and the port authorities do not have the expertise in-house, they can grab someone specifically 
and authorise them to act in the appropriate manner.  The point of this is that one does not necessarily know the 
range of examples that may occur.  A person who goes in will be able to operate only within the terms of the 
Act, so if he is not qualified, I suspect his capacity to do that would be limited.   

Hon ROBIN CHAPPLE:  My concern comes back to the fact that the proposed section refers to a member of the 
staff of the port authority and does not determine that that person must have any qualifications.  The need for a 
person to have any qualification is not stated.  The proposed subsection needs to explicitly state that the person 
must have the relevant qualification to carry out the task determined by the authority.  A member of the staff 
could mean anybody, especially given the size of some of the small port authorities.  They will be able to 
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delegate to a member of the staff, whether it be a wharfie or whoever, the responsibility to enter a vessel to do 
research that the person may or may not be qualified to perform.   

Hon ALAN CADBY:  I do not want to prolong this debate.  Hon Robin Chapple is saying that it would have 
been better for the proposed subsection to read “a suitably qualified member of staff of the port authority, or 
another suitably qualified person”.  That is the problem we have at the moment.   

Hon KEN TRAVERS:  I understand the point.  However, the aim of the exercise is stated in proposed section 
114A(1) -  

An authorised officer may at any time enter . . . and conduct any examination or enquiry that the 
authorised officer considers necessary to determine whether there has been compliance with this Act.   

The person would need to conduct the inspection to work out whether there is compliance with the Act.  
Obviously he would need the ability to do that, otherwise he would be acting outside the Act.  I do not disagree 
with the general thrust of what members are saying but I am not sure that an amendment is necessary.  I take the 
point members are making.  However, the intention is that a port authority delegate this responsibility to only 
those people who are qualified to conduct investigations, and I think that would be the case.  I recall when I 
operated as a customs officer.  The situation is similar.  Customs officers have immense powers but internally 
are required to exercise those powers only when they have reason to do so and in accordance with the Act.  I 
think the same would apply here.   

Hon ROBIN CHAPPLE:  I take on board what my colleague on the other side of the House has said.  It would 
be prudent to move an amendment to insert into proposed section 114A(2)(b) the words “suitably qualified” after 
-  
Hon Ken Travers:  The difficulty is that you then need to define “suitably qualified”.   
The CHAIRMAN:  Order!  Hon Robin Chapple is contemplating an amendment.  I am happy to call on the 
parliamentary secretary to respond to the contemplated amendment.  If the amendment is to be moved, I ask to 
get it in writing.  Hon Robin Chapple has the call.   
Hon ROBIN CHAPPLE:  I have a mind to move an amendment to insert words so that proposed subsection 
(2)(b) reads “a suitably qualified member of staff”.  Maybe the parliamentary secretary and his advisers can find 
a way forward that would reflect my intent and deal with the matter in a manner they find acceptable.   
Hon PADDY EMBRY:  I believe it should be up to the relevant port authority to appoint the person it wishes to 
appoint.  There are many sorts of qualifications.  Some are formal and some are derived from experience and 
commonsense.  Quite often the latter is considerably more valuable than a tertiary qualification.  I believe it 
should be within the power of the port authorities to appoint the person they consider suitable to do whatever is 
necessary.   
Hon MURRAY CRIDDLE:  I refer to the proposed sections relating to immunities from liability.  I understand 
that the port authorities will be immune from liability for damages.  How will any damages be recouped and who 
will pay?   
Hon KEN TRAVERS:  My understanding of the advice is that the users of the port facilities will still have 
recourse to insurance for any loss incurred.   
As a general comment, these provisions place into statute what currently exists under regulation.  The Bill is the 
result of a commitment the minister gave to the Joint Standing Committee on Delegated Legislation to bring 
these provisions into the substantive legislation.  My understanding - unless I am corrected - is that the 
provisions in this clause are being moved from the regulation to the substantive legislation.  The current situation 
will continue to exist.  People will have recourse to insurance for any loss incurred.   
Hon MURRAY CRIDDLE:  That sent a bit of a shiver through me.  Some people do not have insurance.  I 
wonder where the buck stops.  I understand what the parliamentary secretary has said; however, we are not 
totally aware of the insurance situation for some people visiting our shores.  The parliamentary secretary says 
that these provisions are being moved from the regulations.  I hope that all the necessary requirements are now in 
the Bill so that recoupment can be made by port authorities.  They simply do not have the capacity to carry the 
burden of further costs. 

Hon KEN TRAVERS:  There is not much else I can add to what I have already advised the member. 

Hon MURRAY CRIDDLE:  I would like an assurance from the parliamentary secretary that the minister will 
indicate whether the issues I am raising are well and truly covered in the Bill and whether there will be an extra 
requirement on the port authorities to find money in the case of exposure to these matters. 

Hon KEN TRAVERS:  I am happy to again take up that matter with the minister.  As I said earlier, my 
understanding is that the impact of these amendments will not in any way change the situation that currently 
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exists by way of regulation.  It was at the request of the delegated legislation committee that the minister gave a 
commitment to introduce these amendments.   

Hon MURRAY CRIDDLE:  I understand that the parliamentary secretary will reassure me.  Port authorities are 
autonomous bodies and must finance their own arrangements.  That has been well and truly demonstrated 
through the financing arrangements for the deepening of ports and the like.  Those projects have been funded by 
the Western Australian Treasury Corporation, and the port authorities are responsible for repaying those loans.  
They do not want any additional expenses.  I would have some real concerns if there were any danger of that 
happening.  If the minister, via the parliamentary secretary, could reassure me of the outcome, I could accept the 
passage of this clause, although I am not happy with it.  

Hon KEN TRAVERS:  I am more than happy to seek reassurance that this will not impose any additional burden 
on the port authorities. 
Hon ROBIN CHAPPLE:  I am still trying to get some response from the parliamentary secretary about the 
insertion of the words “suitably qualified”.   
Hon KEN TRAVERS:  I thought Hon Paddy Embry gave a very good explanation about these matters.  Officers 
are still employees of the port authority and they cannot act willy-nilly.  The only definition I can give is that for 
them to operate and to be authorised by the port authority to exercise the powers under this Act, they would need 
to be suitably qualified to the satisfaction of the port authority.  Therefore, it is a circular argument.  I am not 
sure that an amendment along those lines would add anything to the Bill.  It would not detract from it, but it 
would not add anything. 
Hon ROBIN CHAPPLE:  I return to the fundamental point.  The proposed subsection states - 

(1) An authorised officer may at any time enter a vessel in a port and conduct any examination or 
enquiry that the authorised officer considers necessary to determine whether there has been 
compliance with this Act. 

An authorised officer is any other person determined by the port authority.  It is expected that that person would 
have significant skills, but the reality of the way in which a port authority works means that often it is at the 
discretion of the manager of the port authority.  Will there be a blanket authorisation for everybody who works 
for the port authority to have the ability to enter a vessel, when the authorised officers consider it necessary to 
determine whether there has been compliance with the Act?  I am concerned that this is very open-ended and has 
the potential for risk. 
Hon ALAN CADBY:  The Opposition would not support an amendment at this stage.  It is good that this 
discussion has taken place and it is on record that we are talking about a suitably qualified person who possesses 
the skills and the expertise to conduct the inspections.  That is the important issue, otherwise we would have to 
start defining harbour master and the size of harbours - it would be never ending.  It is good that this discussion 
has occurred so that the port authority is aware that those people must be suitably qualified and have the 
expertise to do the job.  
Hon ROBIN CHAPPLE:  I accept what the honourable member opposite has said, and I will not proceed, but I 
seek clarification about when and how an authorised officer may be given jurisdiction to be an authorised 
officer, and for how long that will remain in force; how many authorised officers there can be, and whether they 
will have individual discretion as set out in proposed subsection (1) for carrying out their duties; whether they 
will be appointed for life, a couple of months or a year; and how many authorised officers will at any one time be 
working within the authority.  I still think this is fairly open-ended and I seek clarification. 
Hon PADDY EMBRY:  I do not want to repeat what I said before, but I believe the port authority is the 
employer, and on that basis it will make the appointment for five minutes or for however long it feels is 
necessary to do the job.  We should not make things more complicated than they already are.  There is too much 
bureaucracy in our system now; we want less red tape and a bit more action.  The authority should rest with the 
port authority to let it get on and do its job.  We should not put all sorts of impediments in the way of the 
authority doing what it is supposed to be doing. 
Clause put and passed. 
Clauses 8 to 12 put and passed. 
Clause 13:  Section 27 amended - 
Hon ALAN CADBY:  I mentioned this in my contribution to the second reading debate, and I know Hon Ken 
Travers responded to it; but I have a concern about the use of the word “disperse” in place of the word “dispose”.  
I think it would be better to have the words “dispose” and “disperse”.  I do not think the word “disperse” really 
means to dispose of.  We have all seen on our television screens how oil spills are dispersed, but at some stage 
the oil may be collected and then it must be disposed of.  Why has the word “dispose” been disposed of?  



Extract from Hansard 
[COUNCIL - Wednesday, 3 December 2003] 

 p13991a-13994a 
Hon Alan Cadby; Hon Ken Travers; Hon Robin Chapple; Chairman; Hon Paddy Embry; Hon Murray Criddle 

 [4] 

Finally, whose responsibility is it to dispose of the oil once it has gone through the process of dispersion, which I 
understand also means collection?  It is important that the oil be disposed of in a correct manner.   
Hon KEN TRAVERS:  I can add to what I said during the second reading debate.  This is a correction of 
terminology.  This proposed section deals with pollution by oil and hence the need to disperse, rather than 
dispose of, spilt oil.  The proposed subsection being amended currently provides for action to dispose of or 
contain the oil or oily mixture.  Subsequent proposed subsections provide for removal of oil or oily mixtures 
from waters or land affected by the discharge.  All the different possible actions - dispersal, containment and 
removal - need to be adequately provided for.  The disposal referred to by the honourable member is dealt with 
by removal in this definition. 
Clause put and passed. 
Clause 14:  Section 28 amended - 
Hon MURRAY CRIDDLE:  The proposed new subsections are in the Pollution of Waters by Oil and Noxious 
Substances Act 1987.  I reiterate the point I made before regarding costs, because no immunity is indicated in 
this amendment from costs that might be incurred by the port authority.  The port authority should not have a 
cost imposed on it for something that is not of its making. 

Hon KEN TRAVERS:  I take the honourable member’s point.  This clause amends the Act to extend the existing 
provisions for response and cost recouping in relation to actual spills of noxious liquid substances and it will also 
enable preventive action.  I note the member’s views and I will have that confirmed. 

Hon ALAN CADBY:  Proposed subsection (1)(a) states - 

to prevent or limit the discharge; 
What sort of actions will this terminology prevent?  Proposed subsection (1a) states - 

“discharge” means a discharge of a liquid substance, or of a mixture containing a liquid substance, 
being a substance or mixture carried as cargo or part cargo in bulk; 

Does that include the fuel oil that the vessel will be carrying to fuel its motion? 
Hon KEN TRAVERS:  In answer to the second part of the question, yes, it covers fuel oils.  I will give an 
example of the preventive action that the proposed subsection seeks to perform.  There was some concern that a 
vessel that broke loose would break up and release oil into the water.  Rather than wait for that to occur, 
preventive action was taken and booms were put around the vessel.  Although that preventive measure was 
taken, we were unable to recoup the cost of that measure at that stage.  This provision will allow us to recoup the 
costs in the future and, in that sense, that will reduce the potential impact on port authorities. 

Hon ROBIN CHAPPLE:  I support the provision.  If an internationally-flagged ship discharged oil in state 
waters and the port authority sought recompense for remedial costs, what provision is there in the legislation to 
hold that vessel until recompense has been achieved? 

Hon KEN TRAVERS:  First, the harbourmaster can detain the vessel and refuse to allow it to leave.  Secondly, 
there is a capacity under federal laws to arrest vessels for unpaid costs.  Thirdly, the owner of a vessel that has 
left the port can be pursued for unpaid costs. 
Hon PADDY EMBRY:  I will make a suggestion that perhaps the parliamentary secretary will take to the 
minister.  I suggest that there should be a clause to prevent a ship from coming into a harbour in Western 
Australia until it has that insurance.  That would get over Hon Murray Criddle’s problem.  In other words, a ship 
that does not have suitable insurance to cover an accident in which it may be involved should not be allowed into 
our waters.   
Hon KEN TRAVERS:  I take the member’s point and I will pass it on to the minister.  However, there are 
international law issues on allowing vessels to come into port for safe refuge - I think that is the terminology - 
and a range of other issues. 
Hon Paddy Embry:  That is not what I was getting at. 

Hon KEN TRAVERS:  The member’s point is probably covered by commonwealth legislation, but I will raise it 
with the minister. 
Clause put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
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Bill read a third time, on motion by Hon Ken Travers (Parliamentary Secretary), and passed. 
 


